JURISDICTIONAL PROBLEMS OF FOREIGN DIVORCE DECREES UNDER THE FULL FAITH AND CREDIT CLAUSE
Article IV, section one of the U. S. Constitution requires each state to give full faith and credit to the "public Acts, Records, and judicial Proceedings of every other State." In the area of extraterritorial recognition of foreign divorce decrees, however, courts may consider conflicting states' interests in the marital status, the welfare of a child, the property rights of the spouses, reciprocity between states, and the need for putting an end to litigation in addition to the full faith and credit requirement. These considerations have raised numerous jurisdictional issues, some of which will be examined more specifically in this article.'
I. MARITAL STATUS

A. Divorce obtained ex parte
Before 1942 a state was not required to recognize a divorce obtained in another state. In Haddock v. Haddock, 2 the U. S. Supreme Court ruled that even though one spouse might leave the state where the matrimonial domicile 3 was established, set up domicile in another state, and obtain a divorce in an ex parte proceeding, the foreign decree need not be recognized in the state of matrimonial domicile.
In the first Williams case (1942) , 4 however, the Supreme Court overruled Haddock 5 and declared that a foreign decree rendered in an ex parte proceeding was entitled to extra-territorial recognition under the full faith and credit clause. Here two citizens of North Carolina had established residence in Nevada and obtained divorces from their respective spouses in order to marry each other. Jurisdiction of the Nevada court over the absent spouses had been obtained by constructive service. After their marriage the couple returned to North Carolina where they were later prosecuted for bigamy. In reversing the convictions and establishing interstate recognition of the ex parte decrees, the Supreme Court recognized that constructive service must satisfy due process requirements." However, the Court did not determine whether such a decree 'For a general discussion of interstate recognition of foreign divorce decrees, see Sumner, Full Faith 
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must be recognized if the plaintiff's domicile was not bona fide. This opportunity presented itself three years later. The Williams case had returned to the North Carolina court which examined the validity of the couple's domiciles while in Nevada. Upon evidence that they had set up temporary lodgings and then promptly returned to North Carolina after gaining their divorces, it was held that no bona fide domicile had been established.' The Nevada court, therefore, had no jurisdiction to render a binding divorce decree under the full faith and credit clause. Upon a second appeal, the Supreme Court upheld the convictions. It stated that in order for a foreign decree based on constructive service against a non-resident to be entitled to full faith and credit in a sister state, the divorce forum must be the bona fide domicile of the plaintiff. 8 The judgment of one state is conclusive on the merits in another only if the first state had jurisdiction to pass on the merits, and the basis of divorce jurisdiction is domicile.
9 Consequently the foreign decree is conclusive of everything except jurisdictional facts. Since domicile is a jurisdictional fact, the issue of domicile is open to collateral impeachment in the courts of a sister state.
B. Divorce where both spouses participate
WVhen the defendant participates in the divorce proceedings, either by counsel 11 or by personal appearance in court,' 1 2 the foreign decree based on a finding of bona fide domicile must be given recognition and Pffect in annther state under the full faith and credit clause. 13 Since both parties have participated in the proceeding, the opportunity was available to contest jurisdiction, and the participants are thereafter barred from collateral attack on the decree on jurisdictional grounds.
14
The sister-state court is precluded from relitigating the issues by the doctrine of res judicata. 15 This rule has been extended to apply where one party merely files a waiver of service and entry of appearance; the filing forecloses the jurisdictional question as res judicata and bars later ' Still to be determined was whether strangers, not parties to the original foreign decree, were barred from collateral attack on the jurisdiction of the court rendering the divorce decree. In Johnson v. Muelberger, i s the husband had married three times. The wife of the second marriage obtained a Florida divorce in which her husband appeared and contested on the merits, but failed to contest jurisdiction. This wife had not completed the ninety-day residence requirement. The husband married again, and after his death, a child from his first marriage contested the right of wife #3 to qualify for the widow's share. The child attacked the Florida decree obtained by wife #2 as invalid since no jurisdiction could be taken due to faulty residence. The Supreme Court ruled that under full faith and credit, foreign decrees are binding on third parties where both spouses appeared in the original proceeding unless the rendering state would allow such attack by third parties. Since the child could not challenge the decree under Florida law, she could not do so in another state.
19
In 1948 the Montana Supreme Court held that the doctrine of comity prevented collateral attack by heirs to an estate on a divorce decree obtained by the widow before marrying the decedent, even though the full faith and credit clause would allow the attack. 20 The widow had obtained the divorce in an ex parte proceeding in Nevada, immediately returned to Montana, and married the decedent. Under the rule in the second Williams case 2 ' the heirs could attack the validity of her domicile in Nevada. The Court did not allow the attack. Under the principles of comity, recognition of the Nevada decree would or be contrary to public policy in Montana. 24 That is, jurisdiction over the marital status by a bona fide domicile of one spouse does not preclude the state of matrimonial domicile from retaining jurisdiction over the personal rights of the other spouse. The Estin court held that a divorce decree obtained in a state where the husband had acquired domicile is entitled to full faith and credit only to the extent that the decree terminates the marital status.
25
Recognition need not be extended to the point where the wife's rights to separate maintenance under a previous decree rendered in the state of matrimonial domicile would also be terminated.
26 Support obligations arising from the marriage, therefore, are continuing unless the foreign court acquires personal jurisdiction over the defendant.
27
In Estin the Supreme Court applied New York law which allowed the support order to survive an out-of-state divorce decree. 2 8 However, the laws of some states provide that the local support order will terminate when there is evidence of a divorce, foreign or domestic.
B. Enforcement of support rights
Suppose the divorce decree entitles the wife to monthly alimony, but she subsequently moves to another state. Thereafter the husband fails to make payments. The wife then attempts to recover the payments 'Estin v. Estin, 334 U.S. 541 (1948 3 0 When these payments become due, a right to payment vests in the wife and has such finality as to be entitled to full faith and credit in a sister state. If, however, the accrued alimony is subject to modification according to the state law of the rendering court or the provisions of the decree, the decree is not entitled to full faith and credit. The state court in Sistare was required to render judgment for the accrued alimony even though the foreign decree could be modified prospectively as to future installments. 
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Under California's interpretation of this Act, a court is required to recognize and enforce foreign support decrees, whether subject to retroactive or prospective modification or not.
40
III. CHILD CUSTODY
The modifiable nature of foreign decrees granting child custody has prohibited the strict application of the full faith and credit clause. 4 ' Other considerations, however, such as the best interests of the child, the State as parens patriae, and changed circumstances have permitted courts to bypass the full faith and credit requirement, ignore the foreign decree as res judicata, and modify the decree on the basis of new facts.
42
Although child custody decrees rendered in an ex parte proceeding are not entitled to full faith and credit in another state, 43 the Halvey decision established that a sister state could modify a custody decree in the same manner as the rendering state without a violation to the full faith and credit clause.
4 4 Changed circumstances is the basis of modification of a foreign decree in many jurisdictions, including Montana. 45 New York relies on its role as parens patriae to determine the welfare of a child in its jurisdiction, regardless of its domicile or a foreign decree awarding custody.
46
In determining the validity of a foreign decree in this state, the Montana Supreme Court has considered three factors in examining child custody jurisdiction: (1) in personam jurisdiction over the child's parents, (2) the child's domicile, and (3) the physical presence of the child within the rendering state. 47 The cases concerning recognition of foreign custody decrees in Montana fall within the following three categories. [Vol. 31 6 Montana Law Review, Vol. 31 [1969] 49 The Court, however, expressly reserved the right to determine the status of persons within its jurisdiction, 5 " but obviously was not going to aid the abducting parent. 51 Apparently the in personam jurisdiction of the Nebraska court over the parents and the domicile of the child in Nebraska when the decree was rendered was the basis of recognizing the decree.
In 1955, the site of the child's domicile was controlling. In the Enke case, 52 a California court issued an interlocutory decree granting the mother custody of the children, as had been agreed to by both parents. Between the time after this decree was rendered and before the final decree was entered, she moved to Montana with the children. A few years later the father won a modification of the decree in California, gaining custody. The Montana court refused to recognize the California modification under full faith and credit since the children were lawfully domiciled in Montana at the time the modification was made, even through the mother had been represented by counsel and resisted the custody change. The Court went on to hold that the California decree was entitled to full faith and credit in Montana on the basis of the continuing jurisdiction theory stemming from Nipp. 55 A change in the child's domicile, however, could vest the state of domicile with concurrent jurisdiction to modify the decree upon evidence of a change in circumstances.
1969]
B. Child brought to Montana before decree rendered
In cases where one parent tries to defeat jurisdiction in a foreign court by bringing the children into Montana before the decree is rendered, Montana has consistently held that the custody award of the other state will be recognized under either the full faith and credit clause or the principles of comity.
57
C. Child brought to Montana by agreement of the parents
Where the parent awarded custody by a foreign court voluntarily relinquishes custody to the other parent, Montana views the relinquishment as a waiver of the custodial parent's rights under the foreign decree.
58 If the children are domiciled in Montana, the courts here have concurrent jurisdiction to modify the decree if there is evidence of changed circumstances. 59 However, when there is insufficient evidence that the custodial parent voluntarily gave the children to the other parent, the Court has enforced the foreign court's decree, refusing to take jurisdiction to determine if the custody award should be modified.
60
IV. CONCLUSION
It is evident that no hard and fast rule can be stated concerning the enforcement of the foreign divorce decree under the full faith and credit clause. The conflicting interests of two states seems to be waning in favor of the assurance individuals need that their marital status won't change by crossing state lines. Unless the foreign decree is recognized and enforced, the challenging party is forced to return to the courts of the rendering state which proves costly and increases litigation. 
